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OPINION
I. Factual Background

The Defendant pled guilty to vehicular homicideon August 6, 1996, indicating that he“did
unlawfully, feloniously, and recklessly kill Amy Tripp by the operation of an automobile, thekilling
of Amy Tripp being the proximate result of said [Defendant’s] intoxication as the operator of his
vehicle.” See Tenn. Code Ann. § 39-13-213. At the time he entered his plea, the Defendant



indicated that he was of sound mind and that no one had made any promises to him regarding his
sentence. At hisinitial sentencing hearing, Maxwell Huff, counsel for the Defendant, argued that
the Defendant should serve eight years of community corrections. Ultimately, the trial court gave
the Defendant the choice of tenyearsin prison, with thepossibility of paroleinthreeyears, or twelve
years of house arrest and community corrections. The Defendant chose the | atter.

The State appealed, and this Court remanded the case for re-sentencing, finding that the
Defendant was ineligible for the community corrections program and that, therefore, his sentence
of twelveyearsin the community corrections program was invalid. State v. Johnson, No. 03C01-
9709-CR-00399, 1998 WL 915905, at *2-*3 (Tenn. Crim. App. Nov. 12, 1998) (perm. app. denied
May 10,1999). The Defendant was re-sentenced on October 6, 1999, to ten years of incarceration,
withthe possibility of parolein threeyears. The Defendant did not appeal this sentence and did not
fileawaiver of appeal pursuant to Rule 37 of the Tennessee Rules of Appellate Procedure.

On February 3, 2000, the Defendant filed a Motion for Reduction and/or Modification of
hissentence. Prior tothetrial court ruling on that motion, the Defendant filed an “ Amended Petition
for Post-Conviction Relief” on June 28, 2001, in which he claimed that he received ineffective
assistanceof counsd. The Defendant assertedthat Attorney Huff wasdeficient bothinadvisinghim
toplead guilty and infailing to perfect an appeal after the Defendant was sentenced by thetrial court.

On May 9, 2002, the trial court held a hearing on both the post-conviction petition and the
Defendant’ smotion for amodification and/or areduction of hissentence. At the hearing, Attorney
Huff testified that he had spoken personally with the Defendant “ numerous times’ over “several
years’ regarding this case and the Defendant’ sguilty plea. He stated that the Defendant pled guilty
to vehicular homicide because the Defendant chose to on his own accord, after Attorney Huff
advised him that the trial judge “looked more favorabl€’ on people who accepted responsibility for
their behavior. He admitted that he told the Defendant his strategy was to argue for eight years of
community corrections, but explained that the Defendant could servetimein prison. Attorney Huff
testified that he explained to the Defendant that he would probably make parole after thirty percent
of his sentence had been served, but could be subject to as many as eight to twelve years of
incarceration as a result of his plea. Further, Attorney Huff testified that he explained to the
Defendant that it was ultimately up to the parole board whether or not the Defendant would be
released early.

Attorney Huff also testified that he adequately investigated a claim by the Defendant that
there may have been athird car involved inthe accident. Hetestified that he personally interviewed
the investigating officer and two people who were at the bar with the Defendant the night of his

1The Motion was actual ly filed on June 30, 2000, which would make it untimely. However, the motion states
that the Defendant gaveit to prison officials on February 3, 2000, for filing. The trial court found that the motion was
timely, and the State has not appealed that finding. Therefore, for purposes of this opinion, we assume that the motion
was timely filed.
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accident, and also reviewed numerous photos of the Defendant’s vehicle and the scene of the
accident. The Defendant suggested that Lewis Overton, one of the bar patrons on the night of the
accident, may have been involved in the accident. Attorney Huff interviewed Overton, who told
Attorney Huff that he was not involved in the accident. The investigating officer also stated that
Overton was not involve and was not awitness. Furthermore, Attorney Huff also testified that after
examining photos of the Defendant’s car, he came to the conclusion that “there was nothing
plausible” about the theory that athird car wasinvolved in theaccident, and did not attempt to locate
Overton’s car. Specifically, Attorney Huff pointed to the fact that there were no paint marks or
pieces of athird vehicle on the Defendant’ s truck, and al so that there was not enough damage to the
Defendant’s truck to suggest it was struck by a third vehicle. He stated that “al the evidence
basically implicated [the Defendant] in that case.”

Attorney Huff testified that the general consensus between him and the Defendant was that
the Defendant had fallen asleep at the wheel and that thiswas the cause of him striking thevictim’'s
car. Attorney Huff testified that the Defendant had no memory of any third vehicle being involved
and agreed to plead guilty because he did not want expose the victim’s family to atrial.

Regarding his failure to appeal the case, Attorney Huff explained that he did not appeal
becausethe Defendant instructed him not to. He stated that after the second sentencing hearing, he
advised the Defendant two or three times of hisright to appeal, and the Defendant told him that he
did not want to appeal and “wantedto put it behind him.” Attorney Huff also testified that he knew
the Defendant was well aware of hisright to appeal because he had already been through an appeal
after his first sentencing hearing. Attorney Huff admitted to failing to file a waiver of appesl
pursuant to Rule 37, and stated he did not do so because he had not done thisin other cases and had
never seen it done before.

The State al so presented as evidence a Christmas card written by the Defendant to Attorney
Huff in 1999. In it, the Defendant made no reference to any appeal and wrote that he hoped that
Amy Tripp’sfamily would not appear at his upcoming parole hearing because “if they do, I’ ve had
it.” The State contended that this|etter showsthat the Defendant both understood the possibility that
he may not bereleased on parole and that he did not wish to appeal because he waslooking forward
to his parole hearing.

The Defendant testified at the hearing on his post-conviction petition and admitted that his
attorney did say that he could receive an eight to twelve-year sentence, but also stated that Attorney
Huff advised him that he would only have to serve thirty percent of that sentence. He also testified
that hisattorney did not tell him that his parole could be denied. He stated that Attorney Huff failed
to fully investigate the fact that four people told the Defendant that Overton had disappeared and
gottenrid of hiscar soon after the day of the accident. He also testified that he told his counsel that
Overton had cometo his house crying and said he was sorry that the Defendant had been involved
in the accident. He stated that Attorney Huff failed to investigate this statement and the fact that
Overton alegedly had a habit of following the vehicle in front of him too closely. The Defendant
al so stated that he pled guilty because Attorney Huff told him to, and because Attorney Huff toldhim
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not to subject thevictim’ sfamily toalongtrial. He stated that he would not have pleaded if heknew
he would have to serve ten years day-for-day in prison.

The Defendant also testified that he felt that at the time of his guilty plea he was not
competent to stand trial and that he was on prescription medication at the time. He stated that
Attorney Huff failed to raise issues of his competency to thetria judge. The Defendant admitted
that he remembered signing a statement that indicated that he was not suffering from any condition
or under theinfluence of any substancewhich prevented his understanding of hisplea. He admitted
that this statement isinconsistent with his assertion of incompetency. Healso admitted that he was
angry with Attorney Huff because he was denied parole at his first parole hearing. Finally, the
Defendant testified that he did sign a statement indicating he was not made any promisesregarding
his case and at the time he wrote the Christmas card to Attorney Huff he recognized there was a
possibility that he might not make parole.

At the close of the post-conviction relief hearing, thetrial court foundthat the Defendant was
competent at the time his pleawastaken. It also found that the Defendant’ strial counsd properly
and vigorously investigated matters “incl uding, but not limited to, the issue of whether Mr. Overton
was the causal factor” of the accident. Thetrial judge also found that Attorney Huff did not make
any promisesto the Defendant with regard to hisrelease éligibility date and did not fall to advisethe
Defendant that hisrelease waswithin thediscretion of the paroleboard. Furthermore, thetrial court
found that the Defendant was aware that he could gppeal, and that the Defendant affirmatively
waived hisright to gpped throughnofault of hisattorney. Overall, thetrial court held that Attorney
Huff was “ diligent and extremely competent in his efforts’ to provide the Defendant with effective
assistance of counsd at both sentencing hearings. Thereafter, thetrial court denied the Defendant’s
Petition for Post-Conviction Relief and Motion for a Modification and/or Reduction of Sentence.
The Defendant filed a notice of appeal to this Court.?

1. Analysis

The Defendant contends that he received ineffective assistance of counsel both with regard
to (a) the Defendant’s trial counsel advising him to plead guilty in the hopes of receiving a
community corrections sentence and (b) the Defendant’ strid counsel failing to perfect an appeal in
thiscase. Weconcludethat thetrial court did not err infinding that the Defendant received effective
assistance of counsel.

In order to obtain post-conviction relief, a petitioner must show that hisor her conviction or
sentenceis void or voidable because of the abridgment of a constitutional right. Tenn. Code Ann.
§40-30-203. The petitioner bears the burden of proving factual allegationsinthe petition for post-

2W hile the Defendant’ snotice of appeal statesthat heappeals the “ court’ sorder dismissing his petition for post
conviction relief and his Rule 35 motion,” the Defendant did not brief or present facts articulating an appeal of the Rule
35 motion. Therefore, he haswaived an appeal of the Rule 35 motion and any merits of such an appeal are not addressed
herein.
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conviction relief by dear and convincing evidence. Tenn. Code Ann. 8§ 40-30-210(f). A post-
conviction court’ sfactual findings are subject to ade novo review by this Court; however, we must
accord these factual findings a presumption of correctness, which is overcome only when a
preponderance of the evidence is contrary to the post-conviction court’ s factual findings. Fieldsv.
State, 40 S.W.3d 450, 456 (Tenn. 2001). A post-conviction court’s conclusions of law are subject
to apurely de novo review by this Court, with no presumption of correctness. 1d. at 457. The
Tennessee Supreme Court has held that the issue of ineffective assistance of counsel is a mixed
guestion of law and fact and, as such, is subject to de novo review. Statev. Burns, 6 SW.3d 453,
461 (Tenn.1999).

The right of a criminally accused to representation is guaranteed by both the Sixth
Amendment to the United States Constitution and Articlel, section 9 of the Tennessee Constitution.
1d.; Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). Thisright to representation includes the
right to “reasonably effective’” assistance. Burns, 6 SW.3d at 461. In reviewing a claim of
ineffective assistance of counsel, this Court must determine whether the advice given or services
rendered by the attorney arewithin therangeof competence demanded of attorneysin crimind cases.
Baxter, 523 SW.2d at 936. To prevail on aclaim of ineffective assistance of counsel, a petitioner
must show that “counsel’s representation fell below an objective standard of reasonableness,”
Strickland v. Washington, 466 U.S. 668, 688 (1984), and that this performance prejudiced the
defense, resulting in afailure to produce areliable result. 1d. at 687; Cooper v. State, 849 S.W.2d
744, 747 (Tenn.1993). To satisfy the requirement of prejudice, a petitioner must show areasonable
probability that, but for counsel’s unreasonable error, the fact finder would have had reasonable
doubt regarding the petitioner’ sguilt. Strickland, 466 U.S. & 695. Thisreasonable probability must
be “sufficient to undermine confidence in the outcome.” 1d. at 694; see also Harris v. State, 875
S.W.2d 662, 665 (Tenn. 1994).

This standard also applies to clams arising out of the plea process. Hill v. Lockhart, 474
U.S. 52, 58 (1985). To satisfy the requirement of prejudice in a case involving aguilty plea, the
petitioner must demonstrate areasonabl e probability that, but for counsel’ serrors, he or she“would
not have pleaded guilty and would have insisted on going to trial.” 1d. at 59.

When evaluating anineffecti ve assistance of counsel claim, thereviewing court shouldjudge
the attorney’ s performance within the context of the case asawhole, taking into account all relevant
circumstances. Strickland, 466 U.S. & 690; State v. Mitchell, 753 S\W.2d 148, 149 (Tenn. Crim.
App. 1988). The reviewing court must evaluate the questionable conduct from the attorney’s
perspective at the time. Strickland, 466 U.S. a 690; Cooper, 849 SW.2d & 746; Hellard v. State,
629 SW.2d 4, 9 (Tenn. 1982). In doing so, the reviewing court must be highly deferential and
“should indulge a strong presumption that counsel’s conduct falls within the wide range of
reasonableprofessional assistance.” Burns, 6 SW.3d at 462. Counsel should not be deemed to have
been ineffective merely because a different procedure or strategy might have produced a different
result. Williamsv. State, 599 S.W.2d 276, 279-80 (Tenn. Crim. App. 1980).




Although the State concedes that trial counsel was deficient in his representation that a
sentence of community corrections was available to the Defendant, the Defendant fails to present
clear and convincing evidencethat hisattorney’ sperformance at thetwo sentencing hearingsresulted
in the requisite prejudice required to prevail on a daim of ineffective assistance of counsel. See
Strickland, 466 U.S. at 688; see also Cooper, 849 S.W.2d at 747. Despite erroneously arguing for
a sentence of community corrections at theinitial sentencing hearing, Attorney Huff was able to
secure for the Defendant a sentence of ten years of incarceration, with the possibility of parolein
threeyears, asentence with which the Defendant wasapparently satisfied when he gated that hedid
not wish to appeal the sentence.

Furthermore, the Defendant has failed to show by a reasonable probability that but for trial
counsel’ s erroneous representation that the Defendant was eligible for community corrections, the
Defendant would haveinsisted on going to trial. SeeHill, 472 U.S. at 59. Thetrial court found that
the Defendant was competent at the time he indicated at his plea hearing that he was satisfied with
his open plea and that he was made no promises regarding his sentence or his eligibility for early
release. Thisfinding isentitled to a presumption of correctness, see Fields, 40 S.W.3d at 456, and
we see no reason to overturn this finding on appeal. As the Defendant offered no evidence that a
different strategy by Attorney Huff would have resulted inamore beneficid outcome, the clam that
an error by trial counsel “had some conceivable effect on the outcome of the proceeding” is
insufficient to prevail on thisissue. Strickland, 466 U.S. at 693.

Finally, we seeno reasonto overturnthefinding by thetrial court that the Defendant’ sfailure
to apped his sentence was due to his own affirmative waiver of the right to appeal, and not due to
any fault of histrial counsel. The Defendant refersto Michael S. Hurt v. State, No. 01C01-9207-CC-
00213, 1993 WL 39751 Tenn. Crim. App. (Tenn. Crim. App. Feb. 18, 1993), asafactually similar
case that indicates that the Defendant’s constitutional rights were violated when histrial counsel
failedtofileawritten waiver of appeal. However, asthe State points out, Hurt can be distinguished
becausethe defendant in that case indicated a desireto appeal should hisincarceration time exceed
tenyears, and hisattorney failed tofileawaiver of appeal or further discussan appeal with hisclient
when it was clear that a consecutive sentence had given him an effective sentence of more than ten
years. Id. at *2. Inthe case & bar, there was no such question regarding the Defendant’ s desire not
to appeal hissentence. Hence, thetrial court did not err when it found that the Defendant received
effective assigance of counsel with regard to hisfailureto perfect an appeal.

I11. Conclusion

We hold that the trial court did not err in finding that the Defendant received effective
assistance of counsel at his sentencing hearings.

Accordingly, the judgment of thetrial court is AFFIRMED.




ROBERT W. WEDEMEY ER, JUDGE



